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Sir: 

This is an appeal under 37 CFR § 1.191 to the Board of Patent Appeals and 
Interferences of the United States Patent and Trademark Office from the final rejection of 
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the brief are filed herewith, together with the $340.00 fee required under 37 CFR § 
1 . 1 7(c). Also, please provide any extensions of time that may be necessary and charge 
any fees that may be due to Account No. 13-0014, but not to include any payment of 
issue fees. 

(1) REAL PARTY IN INTEREST 

NCR Corporation of Dayton, Ohio is the assignee of this patent application, and 
the real party in interest. 

(2) RELATED APPEALS AND INTERFERENCES 

There are no appeals or interferences related to this patent application (serial no. 
09/653,196). 

(3) STATUS OF CLAIMS 

Claims 1,3-18 and 20-32 are pending in the application. 
Claims 1,3-18 and 20-32 are finally rejected. 

Claims 1,3-18 and 20-31 are being appealed, and are shown in the Appendix 
attached to this Appeal Brief 

(4) STATUS OF AMENDMENTS 

Appellants have filed no amendments subsequent to the final rejection contained 
in the Office Action mailed June 4, 2004 (hereinafter the "Office Acfion"). 
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(5) SUMMARY OF INVENTION 

In summary, the Applicants' invention is a method and apparatus for a lane and 
front-end effectiveness model. (Specification at page 1, lines 10-15). In one 
embodiment, use of the model allows a user to analyze, in detail, changes in check stand 
design, transaction procedures and lane configurations, (Id. at page 11, lines 17-18). 

The model includes pre-itemization events, itemization events, finalization events, 
bagging events and intervention events. (Id. at page 14, lines 8-25). Pre-itemization 
events include the unloading of items from a cart to a front-belt of a check stand. (Id. at 
page 14, lines 10-11). Itemization events include the entry of items into a point-of-sale 
system (e.g. scanning or keying) and placement of the item onto a back-belt. (Id. at page 
14, lines 12-14). Finalization events include tender processing and resolution events. 
(Id. at page 14, lines 16-19). Bagging events include the bagging of items by one or more 
of the customer, a cashier, or a bagger. (Id. at page 14, lines 20-22). Intervention events 
include miscellaneous or resolution events, such as resolution of transaction problems, by 
a super helper. (Id. at page 14, lines 23-24 and page 18, lines 16-19). 

A super helper is one of five types of labor represented in the model. (Id. at page 
38, lines 27-28). The other labor types are cashiers, pay station cashiers, baggers and 
overflow resources. (Id. at page 38, lines 27-28). Super helpers are scheduled in the 
model as a pool and are available for interventions or, if desired, to act as baggers on a 
first-come-first-serve basis. (Id. at page 39, lines 4-7). 

The model allows a user to determine the mode in which the model will simulate 
customers arriving at a particular lane. In an unlimited mode, a customer is always 
available for service when a lane has capacity. (Id. at page 13, lines 25-27). In a limited 
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arrival mode, there may be a time interval between customer arrivals. (Id. at page 13, 
line 29 through page 14, line 1). The time interval may be constant or random. (Id. at 
page 14, lines 1-2). 

The model includes a data input dictionary that lists and defines all of the 
parameters in the model under the control of a user of the model. (Id. at page 12, lines 4- 
5). The parameters under the control of the user thus define a particular scenario that is 
to be modeled. The parameters allow the selection of the front-end configuration 
including the number and types of lanes and the length of the scenario. (Id. at page 23, 
lines 3-6). For some parameters, a scalar value is used. For example, transaction 
itemization parameters are scalar. (Id. at page 24, lines 11-12). For transaction time 
events, the scalar values include a first parameter specifying the mean value and a second 
parameter specifying the standard deviation of the time of the event. (Id. at page 24, lines 
16-18). To assist the user in selecting the parameters to define a particular scenario, a 
predetermined allowable range of values for a particular parameter may be displayed to 
the user. (Id. at page 26, lines 28-29). 

(6) ISSUES 

Whether claims 1, 3-18, and 20-31 are unpatentable under 35 U.S.C. § 103(a) as 
being obvious over Madigan-E et al. (hereinafter "Madigan"), in view of Human Factors 
Engineering ("Lane and Front-End Effectiveness Model" (1999)). 
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(7) GROUPING OF CLAIMS 

The claims do not stand or fall together. 

Claim 1 forms a first separately patentable group which is argued independently 
of the other claims for purposes of this appeal. 

Claims 3, 7, 9-15 and 17-26 form a second separately patentable group which is 
argued independently of the other claims for purposes of this appeal. 

Claim 4 forms a third separately patentable group which is argued independently 
of the other claims for purposes of this appeal. 

Claim 5 forms a fourth separately patentable group which is argued independently 
of the other claims for purposes of this appeal. 

Claim 6 forms a fifth separately patentable group which is argued independently 
of the other claims for purposes of this appeal. 

Claim 8 forms a sixth separately patentable group which is argued independently 
of the other claims for purposes of this appeal. 

Claim 16 forms a seventh separately patentable group which is argued 
independently of the other claims for purposes of this appeal. 

Claims 27-3 1 form an eighth separately patentable group which is argued 
independently of the other claims for purposes of this appeal. 
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(8) ARGUMENT 

First Claim Grouping: Claim 1 is Not Unpatentable Over the Prior Art 



Discussion re: Patentability of Claim 1 
1. Claim 1 

Claim 1 stands rejected as allegedly being obvious over Madigan in view of the 
Applicants' Figures (defined below). Claim 1 includes the following limitations: 



Claim 1 . A method of quantitatively evaluating alternatives to check-out operations using 
simulation model, comprising: 

selecting from a data input dictionary parameters describing a first check-out 
operations; 

inputting parameter values for the selected parameters describing the first check- 
out operations into the simulation model; 

transforming the first check-out operation parameters into check-out 
performance results; and 

outputting the results from the simulation model. 

Thus, the method evaluates alternative scenarios by providing a data input 
dictionary that is used to select input parameters that are used in a simulation and then 
inputting values for the selected parameters. 



2. The Examiner Has Improperly Relied Upon the Applicants' Specification 

The Examiner stated that Madigan teaches methods of using simulation aids in 
improving processes in the realm of retail, "but doesn't teach how to pursue it." (Office 
Action at page 6). The Examiner then stated that "Human Factors Engineering ("Lane 
and Front-End Effectiveness Model" (1999))" taught the actual model claimed. (Office 
Action at page 6). The Examiner has improperly relied upon the Applicants' 
specification to reject claim 1. 
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Specifically, in response to the Examiner's objections to the drawings originally 
submitted with the Applicants' application, the Applicants submitted 23 sheets of 
replacement drawings that included changes to FIGs. 1 and 4-25 in an Amendment dated 
March 30, 2004 (the "Applicants' Figures"). In response, the Examiner withdrew his 
objections. (Office Action at page 3). The Examiner then cited the Applicants' Figures 
as prior art against claim 1 . (Office Action at page 6). ' This is clearly evidenced by 
comparing the FIGs. 4-25 originally filed with the Applicants' application (copies of 
which are attached hereto as Exhibit I) with the FIGs. 4-25 labeled by the Examiner as 
"Human Factors Engineering ("Lane and Front-End Effectiveness Model" (1999))" 
(copies of which are attached hereto as Exhibit II). Therefore, the "Human Factors 
Engineering ("Lane and Front-End Effectiveness Model" (1999))" figures are the 
corrected version of the Applicants' figures 4-25. 

There are circumstances wherein representations by an applicant allow subject 
matter to be used as prior art against the applicant's claims. For example, admissions by 
an applicant during prosecution of an application identifying work as prior art acts as an 
admission that the work is prior art against the claims. (MPEP at § 2129). Moreover, 
identification of subject matter within a specification as prior art allows the subject matter 
to be used (with certain exceptions) as prior art against the claims. (Id. at § 2129). 
However, the Examiner has identified no such basis for using the Applicants' Figures as 
prior art against the Applicants' claims. Moreover, the Applicants are not aware of any 
such basis. In fact, the specification clearly states that "[t]he present invention is 
illustrated ... in the figures of the accompanying drawings". (Specification at page 6, 

' The date ascribed to the Applicants' Figures in the Office Action is apparently based upon FIG, 14, which 
includes a February 1999 date. 
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lines 3-4). Thus, the specification clearly identifies the Applicants' Figures as showing 
the present invention and not as showing the prior art. Therefore, the Applicants' Figures 
are not available as prior art against claim 1. 

Thus, because the Examiner has admitted that Madigan does not teach all of the 
limitations of claim 1, and because the Applicants' Figures are not available as prior art 
against claim 1, a prima facie case of obviousness under 35 U.S. C. § 103 has not been 
established with regard to the invention of claim 1. Accordingly, the Board of Appeals is 
respectfully requested to reverse this rejection of claim 1. 

3. Madigan has been Mischaracterized 

In rejecting claim 1, the Examiner has apparently interpreted the preamble to 
include limitations on the scope of the claim, and alleged that Madigan discloses the 
limitations in the preamble. (Office Action at page 7). The Examiner has 
mischaracterized Madigan. 

Specifically, the Examiner alleged that Madigan discloses the recitation in the 
preamble of ''quantitatively evaluating alternatives to check-out operations" citing to 
Madigan at page 1276, section 3.1, first paragraph. (Office Action at page 7). Madigan 
does describe that the model of Madigan includes up to 37 different checkout scenarios. 
(Madigan at page 1277, section 3.1). However, Madigan does not disclose the use of the 
model for analyzing alternative scenarios. For example, section 3.3 of Madigan 
discusses how the model was validated using field studies. However, validating a model 
against an actual retail setting is not an analysis of alternatives to the retail setting. 
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Thus, Madigan does not teach "quantitatively evaluating alternatives to check-out 
operations" as recited in the preamble of claim 1 . Accordingly, a prima facie case of 
obviousness under 35 U.S.C. § 103 has not been established with regard to the invention 
of claim 1. Therefore, the Board of Appeals is respectfully requested to reverse this 
rejection of claim 1. 

4. The Proposed Modification Does Not Arrive at the Claimed Invention 

The Examiner proposes modifying Madigan to include elements shown in FIG. 4 
of the Applicants' Figures. Assuming arguendo that such a use of the Applicants' 
Figures is permissible, the proposed modification does not arrive at the invention of claim 
1. 

Specifically, claim 1 recites the step "selecting from a data input dictionary 
parameters describing a first check-out operations". A data input dictionary limits and 
defines parameters that may be input by a user to define a scenario. (See e.g. 
Specification at page 12, lines 4-5). Thus, while a data input dictionary may be used to 
define a scenario, a data input dictionary is not the same thing as a scenario. The 
Examiner alleges that such a data input library is disclosed either in Madigan at page 
1277, left column, first paragraph, lines 3-4 or FIG. 4 of the Applicants' Figures. (Office 
Action at page 7). 

The section of Madigan relied upon by the Examiner states that "[a] total of 37 
different checkout scenarios were possible." (Madigan at page 1277, left column, first 
paragraph, lines 3-4). However, as discussed above, a scenario is not a data input 
dictionary. Moreover, Madigan does not disclose how the scenarios are defined or the 



9 



1001-0815 
8320.10 

manner in which the input for the scenarios is selected by a user. Therefore, Madigan 
does not disclose the recited data input dictionary. 

To the extent that the Examiner intended to rely upon FIG. 4 of the Applicants' 
Figures as teaching or suggesting a data input dictionary, there is no specific mention of a 
"data input dictionary" in FIG. 4 of the AppHcants' Figures. FIG. 4 of the Applicants' 
Figures does show that one embodiment of the Applicants' invention includes an "Input 
Module". Accordingly, the Examiner's rejection may be based upon an unstated 
argument that an "input module" inherently discloses a data input dictionary. 

"In relying upon the theory of inherency, the examiner must provide a basis in 
fact and/or technical reasoning to reasonably support the determination that the allegedly 
inherent characteristic necessarily flows from the teachings of the applied prior art." Ex 
parte Levy, 17 USPQ2d 1461, 1464 (Bd. Pat. App. & Inter. 1990) (emphasis in original). 
The Examiner has failed to provide any evidence or technical reasoning to show that all 
input modules necessarily include a data input dictionary. 

Therefore, because Madigan does not disclose a data input dictionary and because 
the Examiner has failed to show that an "input module" is necessarily a "data input 
dictionary", a prima facie case of obviousness under 35 U.S.C. § 103 has not been 
established with regard to the invention of claim 1. Accordingly, the Board of Appeals is 
respectfully requested to reverse this rejection of claim 1. 
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5. Conclusion as to Claim 1 

Therefore, for any or all of the above reasons, the Examiner has failed to provide 
a prima facie case of obviousness. Accordingly, the Board of Appeals is respectfully 
requested to reverse this rejection of claim 1. 

Second Claim Grouping: Claims 3, 7, 9-15 and 17-26 are Not Unpatentable 

Over the Prior Art 

Discussion re: Patentability of Claims 3, 7, 9-15 and 17-26 

1. The Proposed Modification Does Not Arrive at the Claimed Invention 

Claims 3, 7, 9-15 and 17-26 depend from claim 1 either directly or by way of one 
or more intermediate claims and incorporate the limitations of claim 1 . The Examiner 
rejected claims 3, 7, 9-15 and 17-26 alleging that the limitations added by the claims 3, 7, 
9-15 and 17-26 were found in Madigan and the Applicants' Figures. However, even 
assuming the limitations added by claims 3, 7, 9-15 and 17-26 are disclosed in the cited 
prior art, the proposed modification of Madigan with the Applicants' Figures does not 
correct the deficiencies of the prior art with respect to the preamble or the data input 
dictionary limitation discussed above with respect to claim 1. Accordingly, the proposed 
modification does not arrive at the invention of claims 3, 7, 9-15 and 17-26. 

Therefore, for at least the same reasons set forth with respect to the preamble and 
the data input dictionary limitation of claim 1, a prima facie case of obviousness under 35 
U.S.C. § 103 has not been established with regard to the invention of claims 3, 7, 9-15 
and 17-26. Accordingly, the Board of Appeals is respectfully requested to reverse this 
rejection of claims 3, 7, 9-15 and 17-26. 
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2. Claims 3. 7. 9-15 and 17-26 Recite Limitations Not Taught by Madigan 
Claims 3, 7, 9-15 and 17-26 include limitations in addition to those set forth in 

claim 1 . However, the Examiner relied solely upon the Applicants' Figures in alleging 
that the additional limitations were taught by the prior art.^ Therefore, because the 
Applicants' Figures are not available as prior art against the claims for the reasons 
discussed above with respect to claim 1, and because the Examiner has not identified any 
teaching in Madigan that discloses the additional limitations of claims 3, 7, 9-15 and 17- 
26, the Examiner has failed to identify each of the additional limitations of claims 3, 7, 9- 
15 and 17-26 in the prior art. Thus, a prima facie case of obviousness under 35 U.S.C. § 
103 has not been properly alleged with respect to the invention of claims 3, 7, 9-15 and 
17-26. Accordingly, the Board of Appeals is respectfully requested to reverse this 
rejection of claims 3, 7, 9-15 and 17-26. 

3. Conclusion as to Claims 3, 7, 9-15 and 17-26 

Therefore, for any or all of the above reasons, the Examiner has failed to provide 
a prima facie case of obviousness. Accordingly, the Board of Appeals is respectfully 
requested to reverse the rejection of claims 3, 7, 9-15 and 17-26. 



^ In the Office Action, the Examiner identified the limitations of claims 9 and 10 as being taught by 
Madigan. (Office Action at pages 8 and 9). Madigan does not include a Fig. 8 or a FIG. 9 as cited in the 
Office Action; however, the Applicants' Figures do. Accordingly, it appears the Examiner mistakenly 
referred to Madigan when intending to rely upon the Applicants' Figures. 
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Third Claim Grouping: Claim 4 is Not Unpatentable Over the Prior Art 

Discussion re: Patentability of Claim 4 

1. The Arguments Regarding Claim 1 Apply to Claim 4 

Claim 4 depends from claim 1 and incorporates the limitations of claim 1. The 
Examiner rejected claim 4 based for the same reasons relying upon the same combination 
of Madigan and the Applicants' Figures discussed above with respect to claim 1. 
Therefore, for at least the same reasons set forth with respect to claim 1, a prima facie 
case of obviousness under 35 U.S.C. § 103 has not been established with regard to the 
invention of claim 4. Accordingly, the Board of Appeals is respectfully requested to 
reverse this rejection of claim 4. 

2. The Examiner Has Failed to Allege Prima Facie Obviousness 

Claim 4 includes the limitation of a check-out operation that includes "check 
stand designs, transaction procedures and lane configurations". The Examiner has failed 
to allege that this limitation is taught by Madigan or the Applicants' Figures. (Office 
Action at page 7). Under MPEP § 2142, the prior art must teach or suggest all of the 
claim limitations. Therefore, because the Examiner has failed to identify the "check 
stand designs, transaction procedures and lane configurations" recited in claim 4 in any 
prior art, a prima facie case of obviousness under 35 U.S.C. § 103 has not been properly 
alleged with respect to the invention of claim 4. Accordingly, the Board of Appeals is 
respectfully requested to reverse this rejection of claim 4. 
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3. Conclusion as to Claim 4 

Therefore, for any or all of the above reasons, the Examiner has failed to provide 
a prima facie case of obviousness. Accordingly, the Board of Appeals is respectfully 
requested to reverse the rejection of claim 4. 

Fourth Claim Grouping: Claim 5 is Not Unpatentable Over the Prior Art 

Discussion re: Patentability of Claim 5 

1. The Proposed Modification Does Not Arrive at the Claimed Invention 

Claim 5 depends from claim 1 and incorporates the limitations of claim 1. The 
Examiner rejected claim 5 alleging that the limitations added by claim 5 were found in 
Madigan and the Applicants' Figures. However, even assuming the limitations added by 
claim 5 are disclosed in the cited prior art, the proposed modification of Madigan with the 
Applicants' Figures does not correct the deficiencies of the prior art with respect to the 
preamble or the data input dictionary limitation discussed above with respect to claim 1 . 
Accordingly, the proposed modification does not arrive at the invention of claim 5. 

Therefore, for at least the same reasons set forth with respect to the preamble and 
the data input dictionary limitation of claim 1, a prima facie case of obviousness under 35 
U.S.C. § 103 has not been established with regard to the invention of claim 5. 
Accordingly, the Board of Appeals is respectftilly requested to reverse this rejection of 
claim 5. 
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2. The Examiner has Failed to Prove Inherency 

Claim 5 includes the limitation of a transforming step "performed in either an 
unlimited arrival mode or a limited arrival mode". The Examiner rejected claim 5 based 
upon the proposition that Madigan and/or Fig. 10 of the Applicants' Figures discloses 
either an unlimited arrival mode or a limited arrival mode. (Office Action at page 8). 
FIG, 10 of the Applicants' Figures is not available as prior art for the reasons set forth 
above and the Examiner has failed to prove inherent disclosure of the claimed invention 
in Madigan. 

Specifically, the Examiner alleged that the transforming step was disclosed in 
Madigan at page 1277, section 3.3, first paragraph, lines 13-14. (Office Action at page 
8). Madigan discloses that "[t]he model was configured to simulate 24 hours of store 
operation per day for a two day period." (Madigan at page 1277, section 3.3, first 
paragraph, lines 13-14). However, Madigan does not specifically identify the claimed 
"unlimited arrival mode or a limited arrival mode" transformation. Thus, the Examiner 
has apparently alleged that a store operation simulation inherently includes either an 
unlimited arrival mode or a limited arrival mode. However, the Examiner has failed to 
provide any evidence or technical reasoning to show that all store operation simulations 
necessarily include an arrival mode limitation much less an arrival mode that is either an 
unlimited arrival mode or a limited arrival mode. 

Therefore, because FIG. 10 of the Applicants' Figures is not available as prior art 
and because the Examiner has failed to prove that a store operation simulation necessarily 
includes the transformation step recited in claim 5, a prima facie case of obviousness 
under 35 U.S.C. § 103 has not been established with regard to the invention of claim 5. 
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Accordingly, the Board of Appeals is respectfully requested to reverse this rejection of 
claim 5. 

3. Conclusion as to Claim 5 

Therefore, for any or all of the above reasons, the Examiner has failed to provide 
a prima facie case of obviousness. Accordingly, the Board of Appeals is respectfully 
requested to reverse the rejection of claim 5. 

Fifth Claim Grouping: Claim 6 is Not Unpatentable Over the Prior Art 

Discussion re: Patentability of Claim 6 

1. The Proposed Modification Does Not Arrive at the Claimed Invention 

Claim 6 depends from claim 1 and incorporates the limitations of claim 1 . The 
Examiner rejected claim 6 alleging that the limitations added by claim 6 were found in 
Madigan and the Applicants' Figures. However, even assuming the limitations added by 
claim 6 are disclosed in the cited prior art, the proposed modification of Madigan with the 
Applicants' Figures does not correct the deficiencies of the prior art with respect to the 
preamble or the data input dictionary limitation discussed above with respect to claim 1. 
Accordingly, the proposed modification does not arrive at the invention of claim 6. 

Therefore, for at least the same reasons set forth with respect to the preamble and 
the data input dictionary limitation of claim 1, a prima facie case of obviousness under 35 
U.S.C. § 103 has not been established with regard to the invention of claim 6. 
Accordingly, the Board of Appeals is respectfully requested to reverse this rejection of 



16 



claim 6. 



1001-0815 
8320.10 



2. The Examiner has Mischaracterized Madigan 

Claim 6 includes the limitation of a simulation that includes check-out operations 
parameters describing "pre-itemization, itemization, fmalization, bagging and 
intervention". The Examiner rejected claim 6 based upon the proposition that Madigan 
discloses the above check-out parameters. (Office Action at page 8). The Examiner has 
mischaracterized Madigan. 

Specifically, the Examiner alleged that the above parameters where disclosed in 
Madigan at page 1277, section 3.1. (Office Action at page 8). Madigan discloses that 
"[t]he model was configured to allow the input of tendering, labor, and merchandise 
purchased." (Madigan at page 1277, section 3.1). Moreover, although not cited by the 
Examiner, Madigan does disclose unloading, itemization, fmalization and bagging. (Id at 
page 1276, section 3.1), Thus, Madigan arguably discloses a model that includes pre- 
itemization, itemization, fmalization and bagging described by parameters as recited in 
claim 6. However, claim 6 further recites that the parameters describe "intervention". As 
stated in the specification, intervention "[rjequires a super helper to resolve a transaction 
problem at a checkstand." (Specification at page 14), Section 3.1 does not appear to 
include any teaching of "intervention". In fact, Applicants are not aware that Madigan 
even discusses transaction problems at a check stand, much less the use of super helpers 
to resolve the problems. 

Therefore, because Madigan does not disclose parameters that describe 
"intervention" as recited in claim 6, a prima facie case of obviousness under 35 U.S.C. § 
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103 has not been established with regard to the invention of claim 6. Accordingly, the 
Board of Appeals is respectfully requested to reverse this rejection of claim 6. 

3. Conclusion as to Claim 6 

Therefore, for any or all of the above reasons, the Examiner has failed to provide 
a prima facie case of obviousness. Accordingly, the Board of Appeals is respectfully 
requested to reverse the rejection of claim 6. 

Sixth Claim Grouping: Claim 8 is Not Unpatentable Over the Prior Art 

Discussion re: Patentability of Claim 8 

1. The Proposed Modification Does Not Arrive at the Claimed Invention 

Claim 8 depends by way of claim 7 from claim 1 and incorporates the limitations 
of claim 1 and claim 7. The Examiner rejected claim 8 alleging that the limitations added 
by claim 8 were found in Madigan and the Applicants' Figures. However, even assuming 
the limitations added by claim 8 are disclosed in the cited prior art, the proposed 
modification of Madigan with the Applicants' Figures does not correct the deficiencies of 
the prior art with respect to the preamble or the data input dictionary limitation discussed 
above with respect to claim 1 . Accordingly, the proposed modification does not arrive at 
the invention of claim 8. 

Therefore, for at least the same reasons set forth with respect to the preamble and 
the data input dictionary limitation of claim 1, a prima facie case of obviousness under 35 
U.S.C. § 103 has not been established with regard to the invention of claim 8. 
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Accordingly, the Board of Appeals is respectfully requested to reverse this rejection of 
claim 8. 

2. The Examiner has Mischaracterized Madigan 

Claim 8 includes the limitation of a simulation that includes labor at front-end 
operations including "cashiers, baggers, super-helpers and overflow resources". The 
Examiner rejected claim 8 based upon the proposition that the Applicants' Figure 12 
and/or Madigan disclose the above labor types. ^ (Office Action at page 8). FIG. 12 of 
the Applicants' Figures is not available as prior art for the reasons set forth above and the 
Examiner failed to prove inherent disclosure of the claimed invention in Madigan. 

Specifically, the Examiner alleged the above recited labor types were disclosed in 
Madigan at page 1276, section 3.1, lines 1-13. (Office Action at page 8). Madigan 
discloses the high level task categories in the model of Madigan in section 3.1. (Madigan 
at page 1276, section 3.1). The task categories include a reference that a "cashier unloads 
items" and that one task category is "bagging". Moreover, Madigan discloses that one 
input that is allowed is "labor". (Madigan at page 1277, section 3.1). Thus, while 
Madigan arguably discloses a model that includes a labor type of "cashiers", there is no 
mention in Madigan of labor types such as baggers, super helpers or overflow resources 
as recited in claim 8. 

To the extent the Examiner may have intended to allege that a model of a check- 
out process inherently includes labor groups such as baggers, super helpers or overflow 
resources, the Examiner has failed to provide any evidence or technical reasoning to 

^ The Examiner has incorrectly cited Madigan and the Apphcants' Figures in the Office Action. 
Specifically, the page 1276 reference is found in Madigan and FIG. 12 is found in the Applicants' Figures. 
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show that all check-out process models necessarily include labor types, much less labor 
types such as baggers, super helpers or overflow resources. 

Therefore, because FIG. 12 of the Applicants' Figures is not available as prior art 
and because the Examiner has failed to show that check-out process models necessarily 
include the labor groups of baggers, super helpers and overflow resources as recited in 
claim 8, a prima facie case of obviousness under 35 U.S.C. § 103 has not been 
established with regard to the invention of claim 8. Accordingly, the Board of Appeals is 
respectfully requested to reverse this rejection of claim 8. 

3. Conclusion as to Claim 8 

Therefore, for any or all of the above reasons, the Examiner has failed to provide 
a prima facie case of obviousness. Accordingly, the Board of Appeals is respectfully 
requested to reverse the rejection of claim 8. 

Seventh Claim Grouping: Claim 16 is Not Unpatentable Over the Prior Art 

Discussion re: Patentability of Claim 16 

1. The Proposed Modification Does Not Arrive at the Claimed Invention 

Claim 16 depends by way of intermediate claims from claim 1 and incorporates 
the limitations of claim 1. The Examiner rejected claim 16 alleging that the limitations 
added by claim 16 were found in Madigan. However, even assuming the limitations 
added by claim 8 are disclosed in the cited prior art, the limitation of claim 16 does not 
correct the deficiencies of the prior art with respect to the preamble or the data input 
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dictionary limitation discussed above with respect to claim 1 . Accordingly, the proposed 
combination does not arrive at the invention of claim 16. 

Therefore, for at least the same reasons set forth with respect to the preamble and 
the data input dictionary limitation of claim 1, a prima facie case of obviousness under 35 
U.S.C. § 103 has not been established with regard to the invention of claim 16. 
Accordingly, the Board of Appeals is respectfully requested to reverse this rejection of 
claim 16. 

2. The Examiner has Mischaracterized Madigan 

Claim 16 includes the limitation that transaction itemization parameters input to a 
model include scalar values with "a mean and a standard [deviation] event time 
distribution of an event time distribution". The Examiner rejected claim 16 based upon 
the proposition that Madigan discloses the above recited transaction itemization 
parameters. (Office Action at page 10). The Examiner has mischaracterized Madigan. 

Specifically, the Examiner alleged that the transaction itemization parameters are 
disclosed in Madigan at page 1277, section 3.12. (Office Action at page 8). Madigan 
discloses that a simulation was run and "the overall major task category totals were 
examined" and that "[t]he average task times for each of these categories were within one 
standard deviation" of field study values. (Madigan at page 1277, section 3.2). Thus, the 
output described by Madigan appears to be a discreet value that was within a standard 
deviation of actual measured values. Accordingly, the only "model" parameter in the 
cited passage is the output of the model. Therefore, the Examiner has alleged that the 
discreet output of Madigan discloses the mean and standard deviation event time 
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distribution inputs recited in claim 8. There is no basis for such an allegation. A discreet 
output is not a mean and standard deviation event time distribution input. 

Therefore, because Madigan does not disclose transaction itemization parameters 
input to a model including scalar values with "a mean and a standard [deviation] event 
time distribution of an event time distribution" as recited in claim 16, a prima facie case 
of obviousness under 35 U.S.C. § 103 has not been established with regard to the 
invention of claim 16. Accordingly, the Board of Appeals is respectfully requested to 
reverse this rejection of claim 16. 

3. Conclusion as to Claim 16 

Therefore, for any or all of the above reasons, the Examiner has failed to provide 
a prima facie case of obviousness. Accordingly, the Board of Appeals is respectfully 
requested to reverse the rejection of claim 16. 

Eighth Claim Grouping: Claims 27-31 are Not Unpatentable 

Over the Prior Art 

Discussion re: Patentability of Claim 27 
1. Claim 27 

Claim 27 stands rejected as allegedly being obvious over Madigan in view of the 
Applicants' Figures. Claim 27 includes the following limitations: 

Claim 27. A method of predicting, with a simulation model programmed to accept 
parameters within a predetermined range, performance characteristics of a prospective check-out 
system for use in planning and designing a check-out system comprising: 
selecting a check-out configuration; 
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determining parameters within the predetermined range that describe the check- 
out configuration; 

inputting the parameters describing the checkout configuration into the 
simulation model; 

determining parameters within the predetermined range that describe customer 

demand; 

inputting the parameters describing the customer demand into the simulation 

model; 

transforming the customer demand parameters and the check-out configuration 
parameters into checkout configuration performance; and 

outputting information regarding the checkout configuration performance from 
the simulation model. 



Thus, a simulation model is used to predict performance characteristics by 
selecting a check-out configuration to be modeled, inputting parameters that are within a 
predetermined range that describe customer demand and check-out configuration, 
transforming the inputs and outputting information. 



2. The Examiner Has Improperly Relied Upon the Applicants' Disclosure 

The Examiner alleged that Madigan in combination with the Applicants' Figures 
disclose limitations in the preamble of claim 27. (Office Action at page 13). However, 
the Examiner relied solely upon FIG. 20 of the Applicants' Figures for the proposition 
that the steps of claim 27 were disclosed in prior art. (Office Action at page 13). As set 
forth above, the Applicants' Figures are not available as prior art against the claims. 
Thus, the Examiner has failed to identify any of the steps of claim 27 in available prior 
art. 

Therefore, because the Examiner has failed to identify each of the limitations of 
claim 27 in the prior art, a prima facie case of obviousness under 35 U.S.C. § 103 has not 
been established with regard to the invention of claim 27. Accordingly, the Board of 
Appeals is respectfully requested to reverse this rejection of claim 27. 
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3. The Proposed Modification Does Not Arrive At the Claimed Invention 

Moreover, even assuming arguendo that the AppHcants' Figures are available as 
prior art, the proposed modification does not arrive at the claimed invention. Claim 27 
recites "determining parameters within the predetermined range that describe the check- 
out configuration". Accordingly, a predetermined range must exist in the simulation 
model. FIG. 20 of the Applicants' Figures does not disclose a predetermined range. 
Rather, FIG. 20 states that a scenario is created "by entering parameter values". Clearly, 
this statement does not necessarily reflect the allegation that such entry is limited to a 
parameter within a predetermined range. 

Therefore, FIG. 20 of the Applicants' Figures does not disclose entry of 
parameters restricted to be within a predetermined range. Thus, even assuming arguendo 
that the Applicants' Figures is available as prior art, the proposed modification does not 
arrive at the invention of claim 27. Accordingly, a prima facie case of obviousness under 
35 U.S.C. § 103 has not been established with regard to the invention of claim 27. 
Accordingly, the Board of Appeals is respectfully requested to reverse this rejection of 
claim 27. 

3. Conclusion as to Claim 27 

Therefore, for any or all of the above reasons, the Examiner has failed to provide 
a prima facie case of obviousness. Accordingly, the Board of Appeals is respectfully 
requested to reverse the rejection of claim 27. 
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Discussion re: Patentability of Claim 28-31 

Claims 28-3 1 also stand rejected as allegedly being obvious over Madigan in view 
of the Applicants' Figures. Claims 28-31 depend from claim 27. Therefore, Claims 28- 
3 1 include all of the limitations of claim 27 and other limitations. Thus, for at least the 
same reasons as those set forth above in connection with claim 27, it is respectfully 
submitted that claims 28-31 are patentable over the prior art. Accordingly, the Board of 
Appeals is respectfully requested to reverse the rejection of claims 28-31. 

(9) CONCLUSION 

For all of the foregoing reasons, claims 1,3-18 and 20-31 are not unpatentable 
under 35 U.S.C. § 103(a). As a consequence, the Board of Appeals is respectfully 
requested to reverse the rejection of these claims. 
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CLAIM APPENDIX 

Claim 1 . A method of quantitatively evaluating alternatives to check-out operations 
using simulation model, comprising: 

selecting from a data input dictionary parameters describing a first check-out 
operations; 

inputting parameter values for the selected parameters describing the first check- 
out operations into the simulation model; 

transforming the first check-out operation parameters into check-out performance 
results; and 

outputting the results from the simulation model. 

Claim 3. The method of claim 1, wherein the first check-out operations includes 
one of a transaction process at two front facing check stands, a transaction process at two 
back-to-back check stands and a transaction process at two front facing check stands for 
fast-track customers. 

Claim 4. The method of claim 1, wherein the first check-out operations include 
check stand designs, transaction procedures and lane configurations. 

Claim 5. The method of claim 1 , wherein the transforming step is performed in 
either an unlimited arrival mode or a limited arrival mode. 

Claim 6. The method of claim 1, wherein the simulation model simulates two lane 
models using check-out operations parameters describing the following events: pre- 
itemization, itemization, finalization, bagging and intervention. 

Claim 7. The method of claim 1, wherein the first check-out operations represent 
front-end operations of a check-out process. 

Claim 8. The method of claim 7, wherein the front-end operafions has labor 
including cashiers, baggers, super-helpers and overflow resources. 
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Claim 9. The method of claim 1 , wherein the first check-out operations parameters 
comprise a configuration category, a customer demand category, a schedule category, a 
transaction category, a transaction itemization category, a transaction finalization 
category, a transaction bagging category, a transaction intervention category, and a model 
parameters category. 

Claim 10. The method of claim 9, wherein the configuration category includes 
parameters defining the length of and resources in a scenario. 

Claim 1 1 . The method of claim 10, wherein the resources include a number and type 
of check-stands and belt size. 

Claim 12. The method of claim 9, wherein the customer demand category has 
parameters that control the workload on a front-end or lane. 

Claim 13. The method of claim 12, wherein the parameters that control the workload 
include a number of customer arrivals and customer basket sizes. 

Claim 14. The method of claim 9, wherein the schedules category includes schedules 
for cashier, bagger and super-helper in 30 minute intervals during a scenario. 

Claim 15. The method of claim 9, wherein the transaction itemization parameters are 
scalar values. 

Claim 16. The method of claim 15, wherein the scalar parameters are a mean and a 
standard event time distribution of an event time distribution. 

Claim 17. The method of claim 9, wherein the transaction bagging category includes 
parameters which govern how long it takes to bag items and which resources are 
available for bagging. 
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Claim 18. The method of claim 9, wherein the model parameters include a number of 
replications, a stream number identifier and check input option identifier. 

Claim 20. The method of claim 1, wherein the data input dictionary comprises at 
least one allowable range of parameter values, and wherein the inputting step comprises 
inputting a parameter value within the allowed range. 

Claim 2 1 . The method of claim 1 , comprising one of outputting a report and 
displaying an animation of the results of the simulation. 

Claim 22. The method of claim 1, further comprising: 

selecting from a data input dictionary parameters describing a second check-out 
operations; 

inputting parameter values for the selected parameters describing the second 
check-out operations into the simulation model; 

transforming the second check-out operations parameters into alternative check- 
out performance results; and 

outputting the alternative results from the simulation model. 

Claim 23. The method of claim 1 , wherein the first check-out operations comprise a 
plurality of resource types, and wherein the results of said outputting step includes 
performance measures for each type of resource. 

Claim 24. The method of claim 23, wherein the first check-out operations comprise a 
front-end model and wherein the output results include one of: all measures; baggers; 
cashiers; regular lanes; fast-track lanes; self-service lanes, self service convertible to 
cashier operated lanes, overall front-end; super-helpers; and express lanes. 
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Claim 25. The method of claim 23, wherein the first check-out operations comprise a 
two lane model and wherein the output results include one of: all measures; customer; 
cashier; lane; and bagger. 

Claim 26. The method of claim 23, wherein the performance measures include an 
average, standard error, a minimum and a maximum value for each performance 
measure. 

Claim 27. A method of predicting, with a simulation model programmed to accept 
parameters within a predetermined range, performance characteristics of a prospective 
check-out system for use in planning and designing a check-out system comprising: 
selecting a check-out configuration; 

determining parameters within the predetermined range that describe the check- 
out configuration; 

inputting the parameters describing the checkout configuration into the simulation 

model; 

determining parameters within the predetermined range that describe customer 
demand; 

inputting the parameters describing the customer demand into the simulation 

model; 

transforming the customer demand parameters and the check-out configuration 
parameters into checkout configuration performance; and 

outputting information regarding the checkout configuration performance from 
the simulation model. 

Claim 28. The method of claim 27, wherein the check-out configuration comprises a 
plurality of check stands, and wherein the step of determining parameters describing the 
checkout configuration comprises the step of: 

determining for each of the plurality of check stands, at least one parameter that 
describes the check stand, and wherein the step of inputting the parameters describing the 
checkout configuration into the simulation model comprises the step of 
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inputting the at least one parameter that describes the check stand for each of the 
plurality of check stands, and wherein the step of transforming comprises the step of: 

transforming the customer demand parameters and the check-out configuration 
parameters into check stand performance for each of the plurality of check stands, and 
wherein the step of outputting information comprises the step of: 

outputting information regarding the checkout configuration performance for each 
of the plurality of check stands, such that a comparison of the relative performance of 
each of the plurality of check stands is facilitated. 

Claim 29. The method of claim 28, wherein each of the plurality of check stands 
comprises a check stand of a different type, and wherein the step of outputting 
information comprises the step of: 

outputting information regarding the checkout configuration performance for each 
type of the plurality of check stands, such that a comparison of the relative performance 
of each type of the plurality of check stands is facilitated. 

Claim 30. The method of claim 27, wherein the check-out configuration comprises a 
plurality of labor types, and wherein the step of determining parameters describing the 
checkout configuration comprises the step of: 

determining for each of the plurality of labor types, at least one parameter that 
describes the labor type, and wherein the step of inputting the parameters describing the 
checkout configuration into the simulation model comprises the step of: 

inputting the at least one parameter that describes the labor type for each of the 
plurality of labor types, and wherein the step of transforming comprises the step of 

transforming the customer demand parameters and the check-out configuration 
parameters into labor type performance for each of the plurality of labor types, and 
wherein the step of outputting information comprises the step of 

outputting information regarding the checkout configuration performance for each 
of the plurality of labor types, such that a comparison of the relative performance of each 
of the plurality of labor types is facilitated. 
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Claim 3 1 . The method of claim 30, wherein the plurality of labor types comprise 
cashiers, baggers and super-helpers, and wherein the step of outputting information 
comprises the step of: 

outputting information regarding the checkout configuration performance for 
cashiers, baggers and super-helpers, such that a comparison of the relative performance 
of the cashiers, baggers and super-helpers is facilitated. 
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